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General Selling, Service, Delivery and Payment Conditions (“GSC”) of BORGERS UK Ltd.  

(February 2019) 

 

1. General Provisions  

1.1 Subject to any variation under clause 1.2, these GSC of BORGERS Ltd. (the “Company”) ex-

clusively apply to all offers, quotations, orders, contracts, supplies and other performances, 

dealings and transactions between the Company and its customers.  The terms “delivery” or 

“supply” in these GSC include any kind and forms of sales, trades, supplies and/or services.  

1.2 The Company shall not be liable to (i) any other terms or conditions, whether implied by 

trade, custom, practice or course of dealing; and/or (ii) any customer terms and conditions 

which limit, deviate from, conflict with or are contrary or otherwise additional to these GSC, 

except where expressly agreed in writing and signed by a duly authorized representative of 

the Company.  

1.3 It shall not be necessary for the Company to expressly reject any such limiting, conflicting, 

deviating, contrary or additional customer terms and conditions referred to in clause 1.2 

above.  In addition, unless otherwise explicitly agreed in writing by the Company, these GSC 

apply to all future or repeat business with its customers even without express reference to 

these GSC.  

2. Offers, Formation of Contract and Documents 

2.1. Any contract for delivery is formed and valid only upon the Company’s written acceptance 

of a customer's oral or written order, which may be by email, facsimile and EDI (electronic 

data interchange). In addition, the Company’s delivery of products pursuant to a customer 

order will also be deemed acceptance of the order. In all cases, our acceptance is based 

solely on these GSC, and to the extent that a customer order attempts to limit the terms to 

the customer's own terms, our acceptance shall be deemed a counteroffer that shall be 

deemed agreed by customer by receipt and acceptance of our delivery.   

2.2. We have the right to accept orders, in writing or by delivery, within three weeks beginning 

from our receipt of the order.  

2.3. Any samples, dimensions, weights, illustrations, descriptions and other details or descriptive 

matter relating to our products, as given in our catalogues, brochures, price lists or cost es-

timates and other documents, as well as information and explanations on material and du-

rability are produced solely for the purpose of giving an approximate idea of the relevant 

products and are not guaranties. They shall not form part of the contract or have any con-

tractual force unless agreed otherwise in writing. 

2.4. The same applies for the acceptance of a procurement risk.  

2.5. We retain sole ownership and copyright in cost estimates, drawings, plans and other docu-

ments and information of tangible and intangible nature, including in electronic form; any 

such documents and information may only be made available to third parties with our prior 

written consent. 



 

 

2 
February 2019 

DM_EU 10046547-1.T13474.0010  

3. Deliveries  

3.1. Any dates or times quoted for delivery are approximate only, and the time of delivery is not 

of the essence. Delivery periods and delivery dates only become binding by the Company’s 

express written agreement. Our acceptance of an order specifying a shipping date or time 

does not bind the Company to that shipping date or time, and unless agreed otherwise in 

writing, the Company shall have the right to fulfill any order in multiple shipments. 

3.2. The Company’s delivery obligation is conditional upon the timely and proper performance 

of any applicable customer obligations. If the customer is to perform any tasks or provide 

any documentation or property such as but not limited to drawings, models, gauges and 

samples, the customer must timely and accurately perform such obligations.  The Company 

is entitled to rely on the accuracy of all documentation and property provided by a custom-

er, and is not responsible for errors by the customer. The Company shall be entitled to re-

imbursement for any damages and/or additional expenses we incur for delays or errors by 

the customer.  

3.3. Any modifications requested by the customer after our acceptance of an order are subject 

to our written agreement and the customer agrees to reimburse the Company for any cost 

or price increase resulting from any such modification. Modifications will extend the deliv-

ery date for the period of time required to implement the requested modifications.  

3.4. Deadlines or delivery dates for deliveries "ex works" are fulfilled when the customer has 

been notified that the deliverables are selected and ready for shipment within the agreed 

deadline or agreed date. If delivery is other than “ex works,” our delivery deadlines and de-

livery dates are still considered fulfilled if the deliverables have been forwarded to the carri-

er or were ready for shipment prior to the deadline but could not be delivered through no 

fault of the Company.  

3.5. If delivery or collecting of the deliveries is delayed at the request of the customer or is oth-

erwise due to circumstances that are the responsibility of the customer, the customer 

agrees to reimburse all additional costs incurred by the Company as a result, including stor-

age costs where applicable. The Company may elect to charge the customer up to ten (10) 

per cent of the total price of the affected supplies for each calendar week or part thereof or 

otherwise terminate the order. 

3.6. The customer shall not be entitled to reject any delivery if the Supplier delivers up to and in-

cluding ten (10) per cent more or less than the quantity ordered, but a pro rata adjustment 

shall be made to the purchase price on receipt of notice from the Customer that the wrong 

quantity was delivered. 

3.7. If the Company is unable to deliver at the agreed time due to reasons outside the Compa-

ny’s reasonable control (such as, but not limited acts of God, governmental actions, war or 

national emergency, acts of terrorism, protests, riot, civil commotion, fire, explosion, flood, 

epidemic, lock-outs, strikes or other labor disputes (whether or not relating to either party's 

workforce), or restraints or delays affecting carriers or inability or delay in obtaining sup-

plies of adequate or suitable materials (a “Force Majeure Event”), our period of delivery will 
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be extended.  In the case of such a delay, the Company will as soon as reasonably practica-

ble inform the customer of the estimated new delivery period.  The Company reserves the 

right to allocate existing capacity as it reasonably deems appropriate. If a Force Majeure 

Event continues for two (2) months or more after the initially agreed time of delivery and 

the Company is still unable to deliver, either party is entitled to terminate the unfulfilled 

part of the order, and neither party shall be entitled to damages in respect of such termina-

tion. 

4. Default in Delivery  

4.1. The Company shall be entitled to a ten (10) day right to cure any default in delivery follow-

ing notice from the customer. 

4.2. Subject to clause 3.7 and 11, the Company’s liability for damages caused by a default in de-

livery shall be limited to five (5) per cent of the purchase price for the product in question. 

5. Prices  

5.1. All prices are in Euros unless otherwise agreed and the deliveries are made at the prices we 

have specified. Prices are “ex works” or ex the agreed dispatch location respectively and 

plus packaging, customs, insurance, installation and instruction costs, costs of shipment and 

value-added tax.  

5.2. If costs decrease or increase, especially as a result of price changes or wage increases or ad-

justments or energy cost changes and such events take effect after the order is accepted, 

the Company reserves the right to charge an accordingly recalculated price at the cost in ef-

fect at the date of delivery if delivery takes place more than four (4) months after the date 

of our acceptance.  Evidence of such changes in cost will be provided upon request.  

6. Payment Terms  

6.1. Unless otherwise agreed and subject to clause 6.4, actual receipt of payment by the Com-

pany is due within 14 days of the date of the invoice and is payable without any set-off, 

counterclaim, deduction or withholding (except for any deduction or withholding required 

by law). The Company may at any time, without limiting any other rights or remedies it may 

have, set off any amount owing to it by the customer against any amount payable by the 

Company to the Supplier. 

6.2. If the customer fails to make any payment due to the Company by the due date for pay-

ment, then the customer shall pay interest on the overdue amount at the rate of four (4) 

per cent per annum above Barclays Bank Plc's base rate from time to time. Such interest 

shall accrue on a daily basis from the due date until actual payment of the overdue amount, 

whether before or after judgment. The customer shall pay the interest together with the 

overdue amount or if lower the highest rate of interest permitted by law.  

6.3. The Company shall have the right to withhold delivery on any order if the customer is in de-

fault of payment of any other order. If the customer is in default in any payments or if in the 

Company has reasonable concern for the customer's ability to make any payments on time, 

we are entitled to demand assurance of payment or demand advance payment or security.  
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6.4. The customer is authorized to set off payments only on account of its undisputed or legally 

adjudicated claims, and only on the same order.  

7. Packaging and Shipment  

7.1. Packaging will be made at our discretion taking into account standard commercial practice.  

7.2. If no mode of shipment has been agreed upon, we may determine the mode of shipment.  

7.3. We impose a reasonable cost for non-returnable packaging.  Reusable packaging means 

(iron-barred boxes, euro-pallets, etc.) remain our property and shall be sent back freight 

paid to us without delay or a charge may be imposed.  

8. Scope of Delivery, Transport and Passing of Risk  

8.1. Unless agreed by both parties in writing, the deliveries shall be made "ex works".  

8.2. Title and risk shall transfer at the ex works or other agreed delivery point, regardless of any 

requirement of acceptance by the customer. However, if the customer is responsible for ar-

ranging transportation, risk of accidental deterioration or destruction of the deliveries pass-

es to the customer two business days after the customer has been notified that deliveries 

have been sorted ready for shipment. This applies even in cases where the Company has 

taken over additional services, such as loading, transport or unloading. Acceptance shall be 

carried out immediately on the delivery date or following notification by the Company as to 

acceptance readiness. The customer shall not be entitled to refuse acceptance if there are 

only an immaterial defects.  

9. Security  

9.1. Until the Company has been paid in full, the customer grants the Company a security inter-

est in all products delivered and in all receivables and proceeds arising from the customer's 

sale of the Company’s products. 

9.2. The customer shall be entitled to sell the Company’s products in the regular course of busi-

ness and to collect all claims until notice is served by the Company to the customer of de-

fault. Upon notice of default, the Company shall have the right to contact the customer’s 

customers and collect the receivables directly.  In that event, the customer shall inform the 

Company of all assigned receivables and the debtors thereof, provide all details required to 

effect collection, hand over the necessary documents and immediately notify its debtors of 

the assignment. 

9.3. The customer shall insure products sold by the Company to the customer against all risks at 

the customer’s expense and to the Company’s benefit, and must provide proof of such in-

surances upon request from the Company.  

9.4. The Company may at any time assign, transfer, mortgage, charge, subcontract or deal in any 

other manner with all or any of its rights or obligations under these GSC.  The customer may 

not assign, transfer, mortgage, charge, subcontract, declare a trust over or deal in any other 

manner with any or all of its rights or obligations under these GSC without the prior written 

consent of the Company. 



 

 

5 
February 2019 

DM_EU 10046547-1.T13474.0010  

10. Claims arising from Defects and Shipment Nonconformity  

10.1. Notification of Defects and Warranties  

10.1.1. An obvious defect (obvious defects are defects, which are recognisable by an examina-

tion) or incompleteness of the deliveries have to be communicated to the Company in 

writing immediately, at the latest within one week after receipt of the deliveries, exactly 

specifying the defect (or shortage) in detail and quoting the invoice number. Latent de-

fects of quality must be objected to in writing to the Company without undue delay, at 

the latest within one week after their discovery. The customer has to inform the Compa-

ny within the aforementioned period about the defect and the invoice number. The de-

liveries claimed to be defective have to be returned to the Company if so requested by 

the Company, so that it is able to check the objected defect.  If, in the Company’s sole 

and reasonable opinion, there is a defect, the Company will refund any applicable and 

reasonable shipping costs. All claims of the customer due to defectiveness or incom-

pleteness are expressly excluded if the customer does not properly meet these duties. If 

an inspection of deliveries was agreed and carried out, claims involving defects which 

could have been detected during inspection are expressly excluded.  

10.1.2. The Company warrants to its direct customers only that the products sold will be free 

from defects in materials and workmanship for 12 months after delivery, and claims may 

be made solely for products paid for in full and within the warranty period. This warranty 

is made in lieu of any other express or implied warranties, including but not limited to 

the implied warranties of merchantability or fitness for a particular purpose. The suitabil-

ity and application risk is the sole responsibility of the customer. The Company’s warran-

ty is conditional upon adherence to any technical conditions as specified in our 

documentation. The customer shall impose these and any other restrictions of use stipu-

lated by the Company to subsequent customers. The Company’s warranty excludes dam-

age or failure of performance from unsuitable or improper use, defective assembly or 

commissioning by the customer or third parties, natural wear and tear, defective or neg-

ligent treatment, improper maintenance, unsuitable operating media and external influ-

ences not foreseen in the contract, to the extent that they are not the responsibility of 

the Company. The Company does not assume any liability for defects resulting from the 

installation conditions or improper operation or maintenance of its products.  

10.1.3. If the Company has sold products that are used or not new, all warranty claims are ex-

cluded completely unless otherwise agreed expressly in writing.  

10.1.4. In case of a defect covered by our warranty, the Company shall, at its sole discretion, ei-

ther repair or replace the delivery (repair or replacement delivery, hereinafter together: 

“post-performance”), with shipping paid us. Post-performance includes neither removal 

of the defective good nor re-installation if we were not originally obliged to install the 

good. This is the Company’s sole obligation and the customer's sole remedy on account 

of any warranted defect. To the maximum extent permitted by law, the Company is not 

liable for any indirect, incidental, consequential or punitive damages. In order for the 

Company to undertake all the work for post-performance deemed necessary by the 
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Company, the customer must give us the necessary time and opportunity for rectification 

after consultation with us. If the customer fails to do so, the Company is released from li-

ability for all the consequences arising, including to the maximum extent permitted by 

law, any damages of any kind. Upon notification by the customer to the Company, the 

Company may consent to the customer rectifying a warranted defect itself or have it rec-

tified by third parties and to pay for the costs of repair in the event of urgent cases when 

operational safety is at risk or in order to prevent disproportionate large damage. With-

out any such notice, changes or reworking of the Company’s products by the customer or 

a third party voids our warranty and, the Company shall not be liable for any conse-

quences arising therefrom.  

10.1.5. The Company’s post-performance, no matter in what form, shall under no circumstances 

be interpreted or construed as an agreement to a customer's claim.  

10.1.6. In the event that a replacement delivery provided, the customer must return the defec-

tive good to us in accordance with the statutory provisions. If the customer does not 

comply with this obligation, then the customer has no further rights apart from post-

performance. 

10.2. Intellectual Property  

10.2.1. If the Company determines that the use of its product or services may infringe any third 

party industrial property rights or copyrights existing at the time of sale, the Company 

may, at its own cost, acquire for the customer the right to further use of the delivery 

item, service or product or the Company may modify it in an acceptable manner for the 

customer such that the breach of property rights no longer exists. If this is not commer-

cially reasonable, the Company will accept return of the product and refund the price, as 

the Company’s full and final liability for infringement. The Company is not responsible if 

the infringement arises from following an instruction from the customer, the customer 

has modified a product, use by the customer or combination with other goods or is in 

conflict with our contract or the customer is otherwise responsible for the infringement 

of an industrial property right.  

10.2.2. Our undertakings in clause 10.2.1 are limited by clause 11. Our obligations are condition-

al upon (a) the customer immediately notifying the Company of asserted breaches of in-

dustrial property rights or copyrights; (b) the customer supports the Company to the 

appropriate extent in the defence against asserted claims and/or enables the Company 

to carry out the modification measures in accordance with Section 10.2.1; and (c) the 

Company retains the right to control the defence, including out-of-court settlements. 

11. Limits of Liability  

11.1. Nothing in these GSC shall limit or exclude the Supplier's liability for (a) death or personal in-

jury caused by its negligence, or the negligence of its employees, agents or subcontractors 

(as applicable); (b) fraud or fraudulent misrepresentation; (c) breach of the terms implied by 

section 12 of the Sale of Goods Act 1979; (d) defective products under the Consumer Pro-
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tection Act 1987; or (e) any matter in respect of which it would be unlawful for the Compa-

ny to exclude or restrict liability. 

11.2. Subject to clause 11.1, the Company shall under no circumstances whatever be liable to the 

Customer, whether in contract, tort (including negligence), breach of statutory duty, or oth-

erwise, for any loss of profit, or any indirect or consequential loss arising under or in con-

nection with any contract with its customer, and the Company's total liability to the 

customer in respect of all other losses arising under or in connection with a customer con-

tract, whether in contract, tort (including negligence), breach of statutory duty, or other-

wise, shall in no circumstances exceed the amount paid by the customer for the product(s). 

11.3. In the event that the Company determines a need for, or the government or any regulatory 

authority orders, a recall of our products, the customer will cooperate and the Company will 

reimburse the reasonable out of pocket costs incurred by the customer. 

12. Investments 

If, due to serial supply contracts, we make investments based on purchase quantity forecasts pre-

sented to us for the serial production run, and if those investments will not be reimbursed to us 

by customer, then we shall be entitled to claim compensation amounting to the difference be-

tween the investments made and the amortization thereof if the purchase quantities forecast on 

conclusion of the contract have not been achieved in full by the end of production. 

13. Ownership of Tools and other Production and auxiliary Equipment 

13.1 Insofar customer is obliged to pay the tools and/or other production and auxiliary equip-

ment required to manufacture the products, the ownership of these tools and/or other 

production and auxiliary equipment is not transferred to customer until payment has been 

received in full, insofar as a transfer of ownership to customer has been agreed. Should 

amortization of the product or part price have been agreed, the transfer of ownership, inso-

far as such transfer has been agreed, occurs when when the amortization has been taken 

place completely. 

13.2 Any obligation by us to maintain, service and/or repair the tools and/or other production 

and auxiliary equipment, ends at the latest with reaching the lifetime of the tools and/or 

other production and auxiliary equipment. The Lifetime of a tools and/or other production 

and auxiliary equipment is reached in particular when the agreed load changes have been 

made, or when the costs and expenses for a maintaining, servicing and/or repair measures 

exceed the manufacturing costs of the tool and/or other production and auxiliary equip-

ment by more than 50 %. 

13.3 In case customer obtained ownership of the tools and/or other production and auxiliary 

equipment, he is not entitled to demand the restitution as far as the respective contract has 

not been validly terminated. 

14. Software 

If and insofar as software is included in the scope of delivery, the customer shall be granted the 

non-exclusive right to use the supplied software including its documentation. Such software is 

provided for use only for its intended delivery item.  The software may not be used on more than 

one delivery item. The customer may only copy, rework or translate the software or translate its 
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object code into source code within the legally permissible scope. The customer undertakes not 

to remove producer information - particularly copyright marks - or to change them without the 

Company’s prior express agreement. All other rights in the software and documentation, includ-

ing copies, shall remain with the Company and/or the software supplier. Sublicenses may not be 

granted by the customer to third parties. 

15. Termination and Suspension 

15.1. The Company shall have the mutual benefit of all the customer´s rights to terminate the se-

rial supply contract and any and all such rights shall therefore apply equally to the benefit of 

the Company as to the customer, irrespective of the legal reason. 

15.2. By serial supply contracts the Company is entitled to reject any and all orders and shall not 

be obliged to deliver products, if the customer is not obliged to purchase at least 75 % of 

the requested product quantity during the series production run (from SOP to EOP without 

spare part business). 

15.3. To the extent the customer is entitled or otherwise permitted to either produce the prod-

ucts supplied by the Company by itself or in conjunction with any other third party or to 

purchase the products from any company, supplier or third party other than the Company, 

the Company shall be entitled to terminate the serial supply contract with immediate effect 

upon 4 weeks’ notice to the customer. 

15.4. If the customer becomes subject to any of the events listed in clause 13.5, the Company 

may terminate the contract with immediate effect by giving written notice to the customer. 

15.5. For the purposes of clause 13.4, the relevant events are: 

15.5.1. the customer suspends, or threatens to suspend, payment of its debts, or is unable to 

pay its debts as they fall due or admits inability to pay its debts, or (being a company or 

limited liability partnership) is deemed unable to pay its debts within the meaning of 

section 123 of the Insolvency Act 1986, or (being an individual) is deemed either unable 

to pay its debts or as having no reasonable prospect of so doing, in either case, within 

the meaning of section 268 of the Insolvency Act 1986, or (being a partnership) has any 

partner to whom any of the foregoing apply; 

15.5.2. the customer commences negotiations with all or any class of its creditors with a view 

to rescheduling any of its debts, or makes a proposal for or enters into any compromise 

or arrangement with its creditors other than (where the customer is a company) where 

these events take place for the sole purpose of a scheme for a solvent amalgamation of 

the customer with one or more other companies or the solvent reconstruction of the 

customer]; 

15.5.3. (being a company) a petition is filed, a notice is given, a resolution is passed, or an order 

is made, for or in connection with the winding up of the customer, other than for the 

sole purpose of a scheme for a solvent amalgamation of the customer with one or more 

other companies or the solvent reconstruction of the customer; 

15.5.4. (being a company) an application is made to court, or an order is made, for the ap-

pointment of an administrator or if a notice of intention to appoint an administrator is 

given or if an administrator is appointed over the customer; 
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15.5.5. (being a company) the holder of a qualifying floating charge over the customer's assets 

has become entitled to appoint or has appointed an administrative receiver; 

15.5.6. a person becomes entitled to appoint a receiver over the Customer's assets or a receiv-

er is appointed over the customer's assets; 

15.5.7. (being an individual) the customer is the subject of a bankruptcy petition or order; 

15.5.8. a creditor or encumbrancer of the customer attaches or takes possession of, or a dis-

tress, execution, sequestration or other such process is levied or enforced on or sued 

against, the whole or any part of its assets and such attachment or process is not dis-

charged within fourteen (14) days; 

15.5.9. any event occurs, or proceeding is taken, with respect to the customer in any jurisdic-

tion to which it is subject that has an effect equivalent or similar to any of the events 

mentioned in clause 13.5.1 to clause 13.5.6 (inclusive); 

15.5.10. the customer suspends, threatens to suspends, ceases or threatens to cease to carry on 

all or a substantial part of its business; 

15.5.11. the customer's financial position deteriorates to such an extent that in the Supplier's 

opinion the customer's capability to adequately fulfil its obligations under the contract 

has been placed in jeopardy; and 

15.5.12. (being an individual) the customer dies or, by reason of illness or incapacity (whether 

mental or physical), is incapable of managing his or her own affairs or becomes a pa-

tient under any mental health legislation. 

15.6. Without limiting its other rights or remedies, the Company may suspend provision of the its 

products under any contract between the customer and the Company if the customer be-

comes subject to any of the events listed in clause 13.5.1 to clause 13.5.12, or the Company 

reasonably believes that the customer is about to become subject to any of them, or if the 

customer fails to pay any amount due to the Company on the due date for payment. 

15.7. On termination for any reason the customer shall immediately pay to the Company all of 

the Company's outstanding unpaid invoices and interest. 

15.8. Termination, however arising, shall not affect any of the parties' rights, remedies, obliga-

tions and liabilities that have accrued as at termination. 

15.9. Clauses which expressly or by implication survive termination shall continue in full force and 

effect. 

16. General 

16.1. Severance: If any provision or part-provision of these GSC is or becomes invalid, illegal or 

unenforceable, it shall be deemed modified to the minimum extent necessary to make it 

valid, legal and enforceable. If such modification is not possible, the relevant provision or 

part-provision shall be deemed deleted. Any modification to or deletion of a provision or 

part-provision under this clause shall not affect the validity and enforceability of the rest of 

the GSC. 

16.2. Waiver: A waiver of any right or remedy under these GSC or law is only effective if given in 

writing and shall not be deemed a waiver of any subsequent breach or default.  No failure or 

delay by a party to exercise any right or remedy provided under these GSC or by law shall 
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constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the 

further exercise of that or any other right or remedy. No single or partial exercise of such 

right or remedy shall prevent or restrict the further exercise of that or any other right or 

remedy. 

16.3. Variation: Except as set out in these GSC, no variation, including the introduction of any ad-

ditional terms and conditions, shall be effective unless it is in writing and signed by the 

Company. 

16.4. Governing law: these GSC, and any dispute or claim arising out of or in connection with 

them or their subject matter or formation (including non-contractual disputes or claims), 

shall be governed by, and construed in accordance with the law of England and Wales, ex-

cluding the United Nations Convention on Contracts for the International Sale of Goods 

(CISG) and its conflict of laws rules. 

16.5. Jurisdiction: Each party irrevocably agrees that the courts of England and Wales shall have 

non-exclusive jurisdiction to settle any dispute or claim arising out of or in connection with 

these GSC or their subject matter or formation (including non-contractual disputes or 

claims). In addition, the Company shall have the right to have any dispute arising out of or in 

connection with these GSC, to be referred to and finally resolved by arbitration under the 

LCIA Rules, which Rules are deemed to be incorporated by reference into this clause. If the 

Company chooses to exercise this right, the number of arbitrators shall be three (3), the 

seat, or legal place, of arbitration shall be Telford, England and the language to be used in 

the arbitral proceedings shall be English. 


